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Browne: Federal Income Tax: When is Capital Loss Deductible from Trust In
CASE COMMENTS
a reasonable compensation must be provided.1 5 For that reason the
Florida Legislature has set a schedule of fees that purports to satisfy
this requirement and at the same time prevent hardship on litigants.
Above all, there must be easy access to the courts, or they will cease to
have any semblance of a refuge for the people. There is real danger that
this method of compensating judicial officers may become such a financial
burden as to make justice in many equity cases a luxury for only those who
can afford it. Such an instance is the present case. The facts show
clearly that the controversy was, as the Court put it, "a run of the mill
divorce case"I1 which admitted of no marked difficulty or unusual labor;
and it appears in addition that the assets of the parties concerned were
small; yet the circuit court allowed a fee of $1,000 for the master. It is
vital that the costs of equity suits be kept as low as possible while still
providing reasonable, even liberal, remuneration to the judicial officers.
The law provides its own remedy in Florida as to masters' fees, namely,
strict adherence to the statute, with proper exceptions, and close attention on the part of the masters themselves to keeping the record as brief
and precise as practicable.
J. THOMAS

FEDERAL INCOME TAX:

GURNEY, JR.

WHEN IS CAPITAL LOSS

DEDUCTIBLE FROM TRUST INCOME?
Bisbee v. Fahs, 80 F. Supp. 929 (S. D. Fla. 1948)
William A. Bisbee died in 1911, leaving his property in trust for the
benefit of his widow and two children, one third of the net income to be
paid to each during the lifetime of the widow, the corpus to be divided
between the children, or their heirs, after the widow's death. In submitting the trust estate income tax return for 1940, the trustee first deducted
from the $16,836.82 of gross trust income a net capital loss of $5,104.25.
He next deducted trust operating expenses of $3,777.36, leaving distributable income of $7,955.21 to be allocated to the beneficiaries, who paid
'Paciflc Gas &Elec. Co. v. Railroad Comm'n of Cal.,

14 F. Supp. 134 (N. D. Cal.

1936).
"Garlick v. Garlick, ,38 So.2d 222, 223 (Fla. 1949).
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individual income taxes thereon. The Commissioner of Internal Revenue
disapproved the method of computation and restored the capital loss item
to distributable income, thus increasing the latter to $13,059.46. His constructive distribution of this amount among the three beneficiaries resulted
in a deficiency assessment against plaintiff beneficiary, who paid under
protest and brought this action to recover the amount paid. HELD, the
trustee's method of computation was correct. Judgment for plaintiff.
The Court found that the will of William Bisbee made it clear that he
wished any capital losses resulting from trading in trust assets to be deducted from the income of the trust, with only the net avails from operation of the trust to be distributed to the beneficiaries. The situation was
therefore not controlled by the section1 of Florida's Uniform Principal
and Income Law which provides that losses resulting from change in form
of principal shall fall upon principal, since another section 2 of the same
law provides that the person establishing the principal may himself direct
the manner of ascertaining income, and that such direction shall control.
The provisions of a will and the laws of the state having jurisdiction over
the administration thereof determine what income of the testamentary trust
is properly to be paid to the beneficiaries. 3 When it clearly appears from
the will or trust instrument that the capital of the estate is to be kept
intact by reserving a sufficient amount out of income to provide for losses,
the beneficiaries are not entitled to receive the income of the trust undiminished by losses upon sales of property. In such cases the distributable
income of the trust estate is the amount of income remaining after capital
losses have been made good. Only this balance is taxable to beneficiaries. 4
Congress has made provisions in the tax laws assuring to either the
income beneficiaries or the trustee the benefit of a depreciation 5 or depletion 6 deduction, but it has made no similar provision for capital losses. In
the absence of a contrary provision in the trust instrument, capital losses

1

FLA. STAT. §690.04(2) (1941).
§690.03 (1941).
'Urquhart v. Commissioner, 125 F.2d 701 (C. C. A. 9th 1942); Proctor v. White,
28 F. Supp. 161 (D. Mass. 1939); Estate of Balzereit v. Commissioner, 46 B. T. A.
959 (1942).
'Jennings v. Commissioner, 39 B. T. A. 1242 (1939); Chambers v. Commissioner,
17 B. T. A. 820 (1929).
-'FLA. STAT.

'INT. REV. CODE §23(1).
'INT. RFv. CODE §23(m).
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are charged against the corpus. 7 Since a trust and the beneficiaries thereof are regarded as separate entities for federal income tax purposes, 8 loss
on the sale or other disposition of the trust property is not deductible by
the beneficiaries in computing their individual taxes," even as to a beneficiary with a remainder interest in the corpus.' 0
In a recent case" the Tax Court held that capital losses sustained by
a trust were chargeable against the corpus and were not deductible from
income. In an earlier case 12 a court of appeals observed that the trustees
could not have availed themselves of the loss deduction because they had
no income from which it could be taken. Likewise, the life beneficiary
of a trust was held not entitled to deduct the net loss sustained by the trust
from the sale of assets, although the trustee could not have the benefit of
a deduction either, the entire income being distributable to the beneficiary
and the trustee having no income against which the loss could be offset.' 3
The result is that, unless the trust provisions are carefully drawn so as to
achieve the result that was reached in the principal case, neither the trustee
nor the beneficiaries are given the benefit of the capital loss deduction.
In view of the many variables possible in trust instruments, and in
view of Sections 23 (1) and 23 (m) of the Internal Revenue Code, which
assure to either the income beneficiaries or the trustee the benefit of a
depreciation and depletion deduction, Congress could assure more equitable operation of the tax laws by similarly guaranteeing capital loss deduction from income to trusts or to those beneficially interested therein.

J.

"Anderson v. Wilson,

DAxvORTE BROWNE

289 U. S. 20 (1933) ; Baltzell v. Mitchell, 3 F.2d 428 (C. C. A.

1st 81925), cert. denied, 268 U. S. 690 (1925).

INT. Rav. CODE §4.

'Anderson v. Wilson, 289 U. S. 20 (1933).
"0Commissioner v. Wade, 155 F.2d 918 (C. C. A. 2nd 1946); Commissioner v. Pearson, 154 F.2d 256 (C. C. A. 3rd 1946); Rathborne v. Commissioner, 37 B. T. A. 607
(1938), affd, 103 F.2d 301 (C. C. A. 5th 1939); Beatty v. Commissioner, 28 B. T. A.

1286 (1933).
"Harris v. Commisoner, 5 T. C. 493 (1945).
"Wilson v. Anderson, 60 F.2d 52 (C. C. A. 2nd 1932), affd, 289 U. S. 20 (1933).
"Steffanson's Appeal, 1 B. T. A. 979 (1925).
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